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January 19, 2010

VIA FAX AND FEDERAL EXPRESS

o7 zonyn - U.S. Environmental Protection Agency
- Clerk of the Board, Environmental Appeals Board
1341 G Street, N.W., Suite 600
Washington, D.C. 20005
FAX (202) 233-0121

Re:  Los Alamos National Laboratory
NPDES Permit No. NM0030759
NPDES Appeal No. NPDES 09-05

Dear Madam:
Enclosed please find the original and five (5) copies of a Joint Status Report and
Motion for Sixth Extension of Deadline by Which Region 6 and LANS/DOE Must File

. Their Responses to Petition for Review in the above-referenced matter. If you have any
- questions, please call me at (214) 665-2130. Thank you.

Sincerely,

E. Renéa Rylan

Enclosures

Internet Address (URL) « http://www.opa.gov
Recycled/Recyclable « Printed with Vegetable Ofl Based Inks on Recycled Paper (Minlmum 25% Postconsumer)
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BEFORE THE ENVIRONMENTAL APPEALS BOARD R
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY .

WASHINGTON, D.C. | SoE g
° ) [
Inre: Los Alamos National Laboratory ) : : o E
S ) NPDES Appeal No. NPDES 09-05 -
) _ : b =~
. ).
NPDES Permit No. NM0030759 )
o )
)

e

JOINT STATUS REPORT AND SIXTH MOTION FOR EXTENSION OF
DEADLINE BY WHICH REGION 6 AND LANS/DOE MUST FILE THEIR
RESPONSES TO PETITION FOR REVIEW

The United States Environmental Protection Agency, Region 6 (“the Region™),
Los Alamos Naﬁonai Security, LLC and the US Departinent of En¢rgy (LAN S/DOE)
and the Western Enviromxl‘ental Lav;f Center (WELC) respectfully file this Stafus Report
.conceming progxiess in settlement discussions regarding the aboveéreferén—c:ed matter. In
addition, the parties jointly. and respectfully request that the Board extend thé deénd_line by
which the Region and LANS/DOE must file their respective responses to fhe Petition for
Review file;d by_ WELC from Monday, January 18, 2610 until Friday, March 5, 2010 in
order to allow the parﬁés time to conclude negotiations, obtain approval of proposed

settlement language and ﬁnalize an agreement. In support of this request, the parties

states as follows:

1. The Region issued NPDES Permit No. NM0030759 (“the Permit”) for the
Los Alamos National Laboratory (LANL) facility Iocatgd at Los Alamos, New Mexico

- on February 13, 2009. Los Alamos National Security, LLC (LANS) and the U.S.
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intermittent streams. The majority of the approximately 400 SWMUs and AOCs covered ‘ |

Department of Energy (DOE) are Co-Permittees under the Permit, which is an individual
permit for storm water discharges associated with industrial activities from specified
Solid Waste Management Units (SWMUSs) and Areas of Concern (AQOCs) at the facility.

2. The facility covers approximately 40 sqixare miles and is situated on the

"Pajarito Plateau m Northern New Mexico, which consists of a series of finger-like mesas

separated by deep west-to-east oriented canyons cut by predominantly ephemeral and

by the permit are remotely located and not associated with current industrial activities.

3. OnMarch 13, 2009, the Western Environmental Law Center on behalf of
Amigos Bravos, Concerned Citizens for Nuclear Safety, Embudo Valley Environmental

Monitoring Group, Honor Our Pueblo Existence, New Mexico Acequia Association,

" Partnership for Earth Spirituality, J. Gilbert Sanchez, Kathy Sanchez, and TeWa Women

United (“Petitibners”).ﬁled with the Board a ﬁmely Petition for Review of the Perhqit and

~ Request for Oral Argument. On April 13, 2009, Co-Permittees LANS/DOE filed a

Motion to Intervene and Request for Leave to Respond to the Petition for Review.

4, The Pétition for Review raises complex issues, including whether
compliance schedules are permissible under the Clean Wa-te'r Acf and under what
circumstances, é;ld what is required to 'ensuire.c'oﬁipliance with water quality standards.

The issues are further complicated by the um'qué nature of the LANL facility and its-

_industrial discharges.

5. Based on the complex nature of both the permitted facility and the issues
raised in the Petition for Review and the resulting need for extensive coordination

between the Region and EPA Headquarters on these issues, the Region filed a Motion for
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thensibn of Time in Which to File Region 6’s Response to Petition for Review on-April

17, 2009, asking for an additional six (6) weeks, or until June 11, 2009, to file a response.

6. On April 21, 2009, the Board granted both the Region’s request foran

extension of time and LANS/DOE’s request to intervene in these proceedings and file a

joint reéponse to the Petition fqr Review. The Board’s Ordet stated that both the

Region’s and LAN S/DOE’s responses were due on or before Thursday, June 11, 2009..
7. | Upon conSIderatlon of the penmttmg documents and the Petition for -

Rev1ew and based on preliminary dlscussmns the partles requested that the Board extend

the June 11, 2009, deadline for the Region and LAN S/DOE to file their respective

fesponses to the Petition for’,Review until September 11, 2009, in order to allow the

parties to engage in settlement discussions.
8 On June 9, 2009, the Board granted the parties’ joint request for an

extension of time until September 11, 2009. The Board also ordered the partles to Jomtly

- 'file, no later than August 11,2009, a status report on the progress of settlement

negotlatxons.

9. In order to accommodate on-going settlement talks, on August 11, 2009,

the parties filed a third ‘motion to extend the deadline for filing a res;ionse to the Petition.

for Review until October 14, 2009.. On September 4, 2009; the Board granted the parties’

| - request, except that the Board granted the stay-until October 23, 2009. The Board also .

ordered the Parties to file, no later than Obtbber 16, 2009, a status repert on the progress
of s_ettlement'negotiations.

10. Because settlement negotiations were progressing well, the parties jointly

- filed a fourth, followed by a fifth motion asking that the filing deadiine be extended from

[Z005/007
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October 23, 2009, until December 4, 2009, and from December 4, 2009, until January 18,

'2010 respectlvely The Board granted both motions, giving the parties until Tuesday,

January 19, 2010 to file their responses to the petition.

11.  The parties submit that settlement talks throughout December and January
have been fruitful and that the parties are very close to agreement on proposed settlement
language. Hchver, the parties need additional t‘lime.to attempt to work through a few
remaining issues in hopes of reaching a tbree-way agreement. The parties will also need
additional time to obtgjg settlement approval and ﬁnalize_tﬁe agreement.

12. In addition to the present permit appeal prééeedings, in February 2008,
WELC and other Plaintiffs filed a CWA citizen suit against LANS and DOE in the

United States District Court for the District of New Mexico. In that case, Amigos Bravos

etal. v. U.S. Department of Energy et al., WELC raised issues related to LANL’S

NPDES Multi-Sector General Permit coverage that are similar to the issues raised here.
Both WELC and LANS/DOE have expressed a desire to reach an agreement that would
resolve both this Permit appeal and the district court case. Toward that end, the parties to

the district court case are, siinultaneous with this request, filing a request with the district

‘court for a 45 day extension of the January 18 filing deadline in that proceeding.
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WHEREFORE, the parties respectiully request a 45 day extension of the deadline
for the Region and LANS/DOE to file their respective responses to the Petition for ..

Review from January 19, 2009, until March 5, 2010. |

Respectfully submitted,
;Z M : /s James T. Banks* .
E. Renea Ryl James T. Banks
Assistant chlonal Counsel Adam J. Siegel
U.S. EPA, Region 6 HOGAN & HARTSON LLP

1445 Ross Ave., Suite 1200

Dallas, TX 75202
(214) 665-2130
Counsel for EPA, Region 6

sLi ings*
Lisa Cummings
U.S. Department of Energy
Los Alamos Site Office
3747 West Jemez Road
Los Alamos, NM 87544
(505) 665 -9172
Counsel for DOE

555 13™ Street, NW
Washington, D.C. 20004 .

(202) 637-5600

Counsel for LANS

/s Matt Bishop*
Matthew Bishop
Megan Anderson

Western Environmental Law Center

P.0O. Box 1507

Taos, NM 87571
(575) 751-0351
Counsel for Petitioners

*pursuant to e-mail or voice-mail authorization 01/19/10.




